CA-A118596-A002.tif

A118596-A002

Code 128

Docket #A118596
Brief Type: Appellant's Opening
Box #: 318

Entered 8/20/2009 12:23:16 PM by jlee

scanned by L ALIBRARY

http://briefs.lalawlibrary.org/entry/coversheet/default.aspx ?filename=CA-A118596-A002.tif 8/20/2009


http://briefs.lalawlibrary.org/entry/coversheet/default.aspx?filename=CA-Al

[ l g5 f } 10s ANCELE

ES CO’M;*
GHTY LA 11
15t Civil No. A118596 ' LA’VUE;?MEY

[Superior Court Case No. C-8263737]

IN THE COURT OF APPEAL
STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION FIVE

ALAMEDA BELT LINE ,
| Plaintiff and Appellant,
vs.
CITY OF ALAMEDA,

Defendant and Respondent.

ON APPEAL FROM THE SUPERIOR COURT
OF CALIFORNIA, COUNTY OF ALAMEDA
HONORABLE HON. JON S. TIGAR

APPELLANT’S OPENING BRIEF

Hill, Fatrrer & Burrill LLP

William M. Bitting, S.B. No. 037801
Dean E. Dennis, S.B. No. 112616
Paul M. Porter, 5.B. No. 155852
One California Plaza, 37th Floor
300 South Grand Avenue

Los Angeles, CA 90071-3147

(213) 620-0460

Fax: (213) 624-4840

Attorneys for Plaintiff and Appellant
ALAMEDA BELT LINE

scanned by 1



1st Civil No. A118596
[Superior Court Case No. C-8263737]

IN THE COURT OF APPEAL
STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT
DIVISION FIVE

ALAMEDA BELT LINE
Plaintiff and Appellant,

VS.
CITY OF ALAMEDA,

Defendant and Respondent.

ON APPEAL FROM THE SUPERIOR COURT
OF CALIFORNIA, COUNTY OF ALAMEDA
HONORABLE HON. JON S. TIGAR

APPELLANT’S OPENING BRIEF

Hill, Farrer & Burrill LLP

William M. Bitting, S.B. No. 037801
Dean E. Dennis, S.B. No. 112616
Paul M. Porter, S.B. No. 155852
One California Plaza, 37th Floor
300 South Grand Avenue

Los Angeles, CA 90071-3147

(213) 620-0460

Fax: (213) 624-4840

Attotneys for Plaintiff and Appellant
ALAMEDA BELT LINE

scanned by &

LEBRA



Court of Appeal
State of California
First Appellate District

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS

Court of Appeal Case Number: A118596 Division Five

Case Name: Alameda Belt Line v. City of Alameda

Please check the applicable box:

O There are no interested entities or persons to list in this Certificate per California Rules of
Court, rule 8.208(d)(3).

Interested entities or persons are listed below:

Name of Interested Entity or Person Nature of Interest
I BNSF Railway Company 50% owner Alameda Belt Line
" Union Pacific Railroad Company 50% owner Alameda Belt Line
3.
4.

Please attach additional sheets with Entity or Person information if necessary.

Yoo ’ / ‘
Léﬂ% /é%mc

Signature of Attorney/Party Submitting Form

Printed Name: Dean E. Dennis
Address: Hill, Farrer & Burrill LLP
300 So. Grand Ave., 37th FIr., Los Angeles, CA 90071
State Bar No: 112616
Party Represented: Plaintiff and Appellant Alameda Belt Line

IF SUBMITTED AS A STAND-ALONE DOCUMENT, SUBMIT A SEPARATE PROOF OF SERVICE
ON ALL PARTIES WITH YOUR CERTIFICATE.

scanned by L

AEBRARY



TABLE OF CONTENTS

Page
INTRODUCTION ..ottt 1
FACT STATEMENT ..ottt ettt ren s 5
A. Historical Background.........cccoooviiiiiiiiiiinccece, 6
B Overview of the 1924 Agreement .......coeveevvicieiiniiiniiciniieinne, 7
C The Contractual Details .....c.coooeviieiieiieeiiccrcrcecccece 8
D. The Regulatory Hearings ......ccccovviiiviiiciicic, 11
E Post Approval Construction ........cccvrviniieieesnninieenns, e 15
F. Operation of ABL 1925-1998......coiiiiicciiea 16
STATEMENT OF THE CASE.....c.coiicceccse e, 19
ISSUE PRESENTED FOR REVIEW ...cocooiiiiiicinicccneecce s 25
A. The Basic Interpretational Rules......ccoceviiiiiniiiiiicnn, 26
B. The Standard of Appellate Review......covvvvovcniviniieniiiinen, 27
L THE CITY BARGAINED FOR THE RIGHT TO
REACQUIRE THE TRACKS AND AN EASEMENT TO
OPERATE A MUNICIPAL RAIL LINE. ....coniiiiiiiicvcrceen, 29
A. The original plan of “extension” is limited to the line of
railroad described in the Agreement. ..o 29
B. In 1924, the Interstate Commerce Act distinguished
between the “extension of a line of railroad” and
ancillary trackage, including switching tracks. ..o, 34

C. “Extensions,” as desctibed in the Agreement, ate not
only limited geographically to the line of railroad, they
are also described “over, along, upon” various public and
private “rights of way.” These words, then and now,
reveal the option included only an easement and not the

undetlying fee. ..ocoviiniiin e 35
D. Other Parts of the Agreement Confirm the Limited

Nature of the City’s Option. .....cccoceveniiiiiciriinie e, 38

1. Southern Pacific Opton.....covviiciniiiiininireieneeee, 38

2. The Freight Ferty Option ..o 39

scanned by 1



TABLE OF CONTENTS

(continued)
Page
E. The trial court erred by including in the option any
property interests geographically outside the line of
railroad as well as ABL’s fee interest in the underlying
Jand .o 40
1. The court should not re-write words the parties
chose to include (and not to include) in the
option. The intent as it then existed controls............... 41
2. The trial coutt’s narrow analysis of extrinsic
evidence and modern witness testimony 80 years
later 18 flawed. ...cccovvericeiicc 43
F. When the ABL ceased operations and removed the
tracks, the purpose for the option expired and any
contingent easement created was extinguished........c..ooccovverenne. 45
II. ~ ALTERNATIVELY, SINCE THE PURPOSE FOR THE
OPTION NO LONGER EXISTS, IT IS
UNENFORCEABLE. ....ocoontiiiriiicnicsirnnes s 47
CONCLUSION ..ottt et 52
CERTIFICATE OF COMPLIANCE.......cccviiininiisiece s 53

scanned by L

ALEBRARY



TABLE OF AUTHORITIES

Page
CASES

AIU Ins. Co. v. Superior Court

(1990) 51 Cal.3d 807........... bttt 26
Alameda Belt Line v. The City of Alameda

(2003) 113 Cal App.4th 15 .o, 1,19
City of Manbattan Beach v. Fargubar

(1996) 13 Cal.dth 232 ..o S 35
Concord & Bay Point Land Co. v. City of Concord

(1991) 229 Cal APP.3d 289....ccvmirrciiiit e 46
Cutter Labs, Inc. v. Twining :

(1963) 221 Cal. App. 2d 302......coimiciiiierce e 47
Delta Dynamics, Inc. v. Arioto

(1968) 69 Cal.2d 525.......oiiiriiciirecirce et s 27
Detroit & M. Ry. Co v. Boyne City, G. & A.R. Co.

(1923) 280 F. 540 34, 45
Highland Realty Co. v. City of San Rafae/

(1956) 46 Cal.2d 669........coccccciciecrcceens e s 35
London Market Insurers v. Superior Court

(2007) 146 Cal App.4th 648 ......c..oviiirecrce e 42
Masterson v. Sine

(1968) 68 Cal.3d 222........c.oiiiircc s 27
Nicholson, Bruckerhoff et al., v. Missouri Pacific Raélroad Co.

(1982) 366 LC.C. 69 ..ot 34
Pacific Gas & Elec. Co. v. G.W. Thomas Drayage @& Rigging Co.Inc.

(1968) 69 Cal. 2d 33 s 25,27
Parks v. Gates

(1921) 186 Cal. 15T ..o 26
Roddenberry v. Roddenberry

(1996) 44 Cal App.4th 634 .....oceiviirccecee s 42
Thomas v. Buttress & McCellan, Inc.

(1956) 141 Cal App.2d 812.....cooiiiiiiicicteceteiceie s 42
United States v. Grayson ,

(9th Cir. 1989) 879 F.2d 620 .....c..eeoviriericcciniiemncsiccne e 48

scanned by L



TABLE OF AUTHORITIES

(continued)
Page
OTHER AUTHORITIES

1 Witkin, Summary of California Law, Contracts {681 at 615
[9th Bid. 1987]. - eoreseeseoeeseeoeseoseseessess s eees e ssoees oo 28
Civ.Code §16030 ..t 25, 42
Civ.Code §1038 .. 26
Civ.Code §1639 ...t SOOI 26
Civ.Code 1041 i 26
Civ.Code §LOAT ..ot 25
Civ.Code §354T .ot 26
Civ.Code §807T ..o 35

scanned by &

v -



INTRODUCTION

The Alameda Belt Line (“ABL”) appeals a judgment awarding
the City of Alameda specific performance of a 1924 option, allowing the City
to “purchase” all of ABL (with assets, patticularly real property, conservatively
exceeding $20 muillion) for less than $1 million.

The City had a contractual option to purchase ABL’s “belt line
railroad including all extensions thereof” and exercised it in 1999. This Court
noted in an eatlier appeal in this case: “[t]he language of the option greatly
narrows and defines the property in issue...” and called for extrinsic evidence
to help resolve whether “the right of repurchase might refer either to all newly
acquired lands, or only to the tracks themselves and not the land underneath
those tracks.” Alameda Belt Line v. The City of Alameda (2003) 113 Cal. App.4th
15, 25.

But where the ttial court went off track, so to speak, was in
failing to conform the option property, as this Court had anticipated, to what
the parties agreed in 1924, instead undertaking a hindsight driven analysis of
what “makes sense” today. Without founding that interpretation on the
language in the agreement, the trial court awarded the City everything ABL
owned in 1999, far more than the patties bargained for in 1924,

Financially unable to develop its own municipal freight railroad
to serve the industrial watetfront as San Francisco had, the City of Alameda
contracted in 1924 to sell its “existing railroad” on Clement Avenue between
Broadway and Grand Streets. (“Agreement”; Ex. 523) The City conveyed its
tracks and an interest allowing operation of a railroad over the City’s street,
but retained City ownership of the street beneath the railroad. (Ex. 523, 641)
The buyers were two long haul railroads, Western Pacific and The Atkinson,
Topeka and Santa Fe (“ATSF”), who would form a new entity to transfer rail

cars from the long hauls to industrial users within Alameda, to be known as
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the Alameda Belt Line, a corporation. (Ex. 523)

The Agreement spelled out a plan to take the existing tracks in
Clement and extend the line further west “over, along and upon” certain
precisely described streets and private “rights of way.” (Ex. 523, para. 1)
Repetitively using these significant words, the contract describes the right to-
use the rails whether in a street or “over” privately owned property. It never
mentions ownership of the fee title beneath that right.

Among the contract details, the City negotiated for a limited
option, allowing the City to unwind the sale if ever it wanted to take over rail

~operations. (Ex. 523, para. 14) It allowed the City to purchase, “at any time,”
“said belt line railroad including all extensions thereof” — the “extensions”
both being defined in the Agreement “over, along, upon” certain streets and
ptivate rights of way, and having a precise meaning in railroad éontracts. (Ex.
523, paras. 1, 14)

But in arguing for specific performance, the City led the trial
court into error; it did not limit the option to what the parties bargained for,
the line of the railroad as extended “over, along, upon” City streets and
privately owned property — language evidencing an casement, consistent with
the interest the City had conveyéd in Clement. Instead, the Judgment awarded
the City everything ABL owned -- all real property (easement and fee
interests), improvements, tenements, fixtures, apparatus, equipment,
appliances, personal property, tangible and intangible, trackage rights
agreement, franchise agreements, licenses, leases, rents and income, and other
items. (JA 1532-1533) None of which is mentioned in the option.

The question presented is this: did the 1924 Agreement reserve
to the City the right to purchase the entire Alameda Belt Line company,
including its teal property over which the rails were operated, or was the
option narrowly drawn to mean tracks and the right to use an easement over a

precisely identified route (the “belt line railroad”), which is all the City sold in
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the first place. That is a legal question based on the Agreement’s words and
undisputed documentary evidence.
The trial coutt could have reached two plausible outcomes:
One. The intent of the parties, as expressed in the Agreement,
excludes the possibility that the City was purchasing all ABL assets; it was only
buying the belt line railroad -- tracks and the right to use them “over, along
and upon” public and private rights of way;

or

Two. What the parties’ intended in 1924, to allow the City to
purchase the belt line railroad to serve industtial users, could not be enforced
in 1999 when the belt line railroad had ceased operation, parts of the right of
way had been sold off, and there were no industrial users left.

And that last point bears emphasis; this case has zero to do with
the City purchasing the belt line railroad to serve industrial users -- the
original option purpose. The nub of this case involves title to the 22-acre
former railyard, as well as other remaining ABL real estate. In January 1999,
ABL, having ceasedvoperatjons, contracted, with City consent, to sell its
railyard for neatly $18 million. (Ex. 28) But in November 1999, the City
blocked that sale by exetcising the option. (Ex. 16) The upshot, if the
judgment stands, is the City will acquire the former railyard plus other ABL
land for $966,027. (JA 1531) This is a real estate deal for the City -- and what
a deal it is. |

Neither the contract language, not the parties’ intent, nor the
surrounding citcumstances lead to the conclusion the trial court reached: that
the City was entitled to purchase everything the corporate ABL owned, rather
than just the trackage and right of way identified in the Agreement. Ignoring
the contract’s limiting language, the Court pushed everything on the table into
the City’s pile. Its rationale: ABL’s property was all necessary to serve

industrial users when it was used for rail purposes, so the drafters must have
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intended the option to include it all. (JA 1464-1467) This hindsight reasoning
ignores the language limiting the option to tracks and use, and survives even
after the belt line railroad had shut down and industrial customers had moved
away. The trial coutt converted the option for the rail line over City and
private tights of way into the right to purchase all of ABL’s property. Neither
the 1924 contractual language nor sutrounding circumstances bears that out as

the drafters’ intent.
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FACT STATEMENT

In interpreting the scope of the City’s option, the words the
contracting parties chose are the principal focus. And since there ate no
witnesses alive to testify to the parties’ intent, this is largely an ancient records
case. The facts and circumstances surrounding the Agreement are detived
from contemporaneous documentary exhibits and are undisputed. Following
execution of the Agreement, ABL applied for and received authority from the
California Railroad Commission (“CRC”) and the Intetstate Commerce
Commission (“ICC”) to acquire the City’s existing railroad line and construct
the planned extensions thereto. The record before these Commissions
provides relevant historical background.

The Agreement and the historical exhibits refer to locations
along the belt line railroad as important markers in understanding the drafters’
intent. Attached to the end of this brief is a map [Ex. 602], prepared by the
City, that shows on three sequential pages the railroad’s route and properties it
crosses. The railroad begins on sheet 3 at the intersection of Broadway and
Clement, spills over to sheet 2 to Grand Street and is identified in red as the
“City of Alameda’s Railroad as of 1924.” From there (still on sheet 2), ABL
extended the railroad to swing south on an “S” curve along Grand and then
west along Buena Vista. It then swung north again along Sherman Street and
then west (through the large green cross-hatched property) past Webster (now
on sheet 1) all the way to Main.

The green cross-hatched parcels ate land that ABL continued to
own at the time the City exetcised its option. (RT. 174-175, 388, 404) The
large green swath between Sherman (sheet 2) and Constitution (sheet 1) is the
22-acte railyard that inspired this lawsuit. (RT. 394) Also in green are several
smaller parcels ABL owns. (RT. 174-175, 388, 404)!

TA coulgle of minot corrections were made to the exhibit at trial (RT.
393-394) The blue dashed line between Hibbard and Sherman that appears to
be a rail track, is not; it depicts a planned Clement extension. (RT. 244, 395)
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A. Historical Background

At or near the end of Woodrow Wilson’s first term, the 30,000
residents of Alameda found their city with much promise but little to show for
it. In contrast, the port of Oakland, ditectly across the San Antonio Estuary
opening out to the San Francisco Bay, had developed with considerable
industry, using both rail and water, and was served by the three major
transcontinental railroads -- Western Pacific, Southern Pacific and ATSF. (Ex.
610, ABL 19795-96)

Even though the Southern Pacific (but not the other two
carriers) had been in Alameda for 61 years and served the entire island,
Alameda’s industrial waterfront remained largely undeveloped. (Ex. 610, ABL
19795-96; Ex. 202 ABL 19702-03) West of Grand to Webster Street, thete
were about 400 actes on which there were a few industties, including Alaska
Packers and Encinal Terminals. (Ex. 610, ABL 19795) West of Webster, there
wete 500 undeveloped acres owned by the University of California and about
5000 actes of partially submerged land that could be reclaimed from the Bay.
(Ex. 610, ABL 19795)

In an effort to jump-start development, the city laid about 6300
feet of track in Clement Avenue from the east end of the northern waterfront
westerly to Grand Avenue, what it called a “belt line,” to setve the few
industries there. (Ex. 615, ABL 19876-77) The City contracted with Southern
Pacific to operate it. (Ex. 604, ABL 19156) The city’s “ideal solution” was to
one day extend the railroad and operate it similar to the situation in San
Francisco whete its switching railroad was publicly owned and operated. (Ex.
604, ABL 19177, Ex. 615, ABL 19879) But Alameda was unable to finance
the project. (Ex. 604, ABL 19157; Ex. 607 ABL 19681, Ex. 615, ABL 19877)

'The driving force behind Alameda’s push for industrial rail
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development in the early 1920s was the decision by Encinal Terminals and
Alaska Packers, large shipping and packing concerns, to locate along
Alameda’s northern waterfront. (Ex. 615, ABL 19877) Encinal Terminals
built 2 $400,000 warehouse and was prepared to spend several million more
developing the area, but its investments were contingent upon setvice by all
three transcontinental railroads. (Ex. 610, ABL 19797, Ex. 611 19807)
Though Southern Pacific \%}as already serving the waterfront, Encinal went to
ATSF and Western Pacific and convinced them that this was an expanding
area. (Ex. 605, ABL 19213) Encinal then pressed the City for an immediate
expansion of the belt line to setve its development. (Ex. 604, ABL 19157)
Hoping to maintain its monopoly, Southern Pacific offered to buy the existing
belt line and refused to cooperate in any shared ownership with the other
railroads. (Ex. 615, ABL 19877) Alameda found itself at the center of
competitive maneuvering by the three transcontinental railroads and pressured

by Encinal to make a deal happen.
B. Overview of the 1924 Agreement

Negotiations between the City, Encinal and the railroads
resulted in the 1924 Agreement between the City, the Western Pacific and the
ATSF. (Ex. 523) Western Pacific and ATSF would form a new corporation,
the Alameda Belt Line which would purchase the City’s existing tracks over
Clement and extend them westetly over othet streets and private rights of way
to serve the industtial waterfront. (Ex. 523) To encoutage Southern Pacific to
join with them, the drafters provided an option allowing it to later purchase a
proportional share of the corporation. (Ex. 523, pata. 3) Finally, the
Agreement included an option for the City to purchase the tracks it had sold,
plus the defined extensions the parties agreed would be constructed. (Ex. 523,

para. 14)
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C.  The Contractual Details

In this tripartite contract, Western Pacific and ATSF agreed to
- organize a new corporation known as “ALAMEDA BELT LINE” [the
company (as opposed to the “line of railroad”) being consistently referenced
in all capital letters], for the acquisition, construction and operation of a belt

line railroad to serve the industrial area and water front of said City,

“...over, along and upon the line of the existing
railroad belonging to the City of Alameda, on
Clement Avenue between Broadway and Grand
Streets in said City, and, in addition thereto, over,
along and upon those certain streets in said City
particularly described as follows, to wit:

(a) Beginning at a point in the existing track
on Clement Avenue in said City at or near the
western line of Broadway, thence by a single track
westetly, parallel and operating in conjunction
with the City’s existing track thereon to a point
near the eastern line of Park Street;

(b)  Beginning at a point in the existing track
on Clement Avenue near Minturn Street thence
by a single track on an “S” curve over and along
private rights of way and intervening streets
southerly and westetly to Buena Vista Avenue
near Hibbard Street; thence by a single track over
and along the sidewalk area on the northern
side of Buena Vista Avenue westetly from
Hibbard to a point between Benton Street and
Bay Street; thence by a single or double track
curving northerly and westerly over private
rights of way and intervening streets to a point
north of Eagle Avenue and continuing westerly
over other private rights of way and crossing all
intervening streets to the western side of Webster
Street at o near the co-called ‘segregation line’ in

said city;
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() And also such other streets and rights of
way in said City, the right to use which shall
have been lawfully granted to said ALAMEDA
BELT LINE.” (Ex. 523, para. 1; emphasis
added)

The corporation was set up with five directors, two chosen by
each railroad, and the fifth by the City. (Ex. 523, para. 2) The railroads were
to equally share ownership and financial obligations. (Ex. 523, para. 3)

The Agreement at Paragraph 3 provided an option for Southern
Pacific to later acquire 2 one-third stock ownership interest in the corporation
by,

“paying for such stock a sum of money equal to
its proper prorata of the cost to the then carrier
owners to the date of such acquisition of the
organization of said ALAMEDA BELT LINE,
and the acquisition, extension, and consttuction
of all property owned then by it, including all
additions and betterments, together with interest
thereon at the rate of six per cent per anum from
the time of investment.” (Ex. 523, para. 3;
emphasis added)

The parties agreed té a $30,000 purchase price for the City’s
existing railroad which amounted to the tracks in Clement. (Ex. 523, para. 4)
There was no real property conveyed; instead in February 1925, the City
granted ABL a Franchise which expressly gave ABL “the right to use ...
portions of [City] streets, alleys, highways and properties” for 50 years. (Ex.
641)? The parties also agreed that: “ALAMEDA BELT LINE will, as soon as
possible a‘fter its organization, construct the proposed extension to said City’s

existing railroad westetly to Webster Street, and it will construct the extension

2 After that Franchise expired in 1975, the City adopted another
ordinance extending ABL’s “right to use” the City streets through 2005. (Ex.
547) ;
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westerly therefrom as rapidly thereafter as industrial expansion warrants.”
(Ex. 523, para. 6)

As Western Pacific and ATSF already had barge accessible
facilities on the Oakland side of the estuary [Ex. 615, ABL 19876], the
Agreement provided them an option to construct a freight ferry slip on the
Alameda side to be served by ABL’s railroad. (Ex. 523, para. 8) Paragraph 12
explained the ownership of the freight fetry connection:

“Said railroad track running from Clement
Avenue northerly along Grand Street, if
constructed, and also the spur tracks and
freight ferry slip at the northerly termination
of said Grand Street shall not be deemed a
part of the aforesaid belt line railroad, or be
included as part of the property of said
ALAMEDA BELT LINE, but said railroad
track, spur tracks and freight ferry slip shall be
and remain the exclusive property of the party or
parties exercising the option....” (Ex. 523, para.
12; emphasis added)

Furthet, the Agreement included details about what ABL could
charge [Ex. 523, para. 13] and finally, in Paragraph 14, set forth the City’s

option:

“Said City shall have the right at any time
hercafter to purchase said belt line railroad
including all extensions thereof, for a sum
equal to the original cost, together with the cost
of any and all additional investments and
extensions made therein by said ALAMEDA
BELT LINE, provided, that said City shall give
at least one year’s previous notice of its intention
to do so by ordinance to that effect; and provided
that at the same time it purchases from the parties
of the first part, or either of them, as the case may
be, the branch railroad, extensions and spur
tracks referred to in the twelfth section hereof.

“It is agreed that said ALAMEDA BELT LINE
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will keep an accurate account of the cost of
additional investments and extensions, and file a
verified report thereof annually with the City
Clerk of said City, similar to the report filed with
the Railroad Commission. It is further agreed
and understood that the term ‘investments’ as
herein used shall not include the cost of upkeep
and repairs.” (Ex. 523, para. 14)

D.  The Regulatory Hearings

The Agreement was subject to CRC and ICC approval, and
because of Southern Pacific’s aggressive opposition, extensive heatings were
held on the economics of opening Alameda to Western Pacific and ATSF
when Southern Pacific already (and arguably adequately) served the City. (Ex.
615, ABL 19878-80) Certain testimony touched on points at the heart of the
instant dispute, particularly the parties’ understanding of “extensions” and the
City’s option.

In ifs ICC Brief, the City defined its “plan” which is important
to understanding “‘extensions™

“The orders and authorizations sought by
Alameda Belt Line, The Western Pacific Railroad
Company and the Atchison, Topeka and Santa Fe
Railway Company are all in full accord with a
plan arranged by the City of Alameda and the
two companies last named for the acquisition of
said city’s existing railroad and its extension and
operation by the Alameda Belt Line....The plan
is fully set forth in a contract entered into by
the City of Alameda with said two railroad
companies under date of December 15,
1924....” (Ex. 210, ABL 20069; emphasis added)

Mr. Angellotti for Western Pacific described the situation:

“The present existing line of the railroad is
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something like 6900 feet in length ... and it is
proposed to be extended ...to a point on Buena
Vista Avenue just to one side of the property of
the Encinal Terminals, carried along Buena Vista
Avenue over to the Liberty Ship Yards, across
there to a point on the Bay, and also from that
line westerly to the waters of the Bay of San
Francisco.” (Ex. 193 ABL 19133-34; emphasis
added) .

Mr. Matthews, representing both the City and Encinal
characterized it as follows:

“First, the City of Alameda is the owner of
certain railroad trackage 6900 feet in length,
projected as a belt line railroad intended to
serve the waterfront of Alameda and the
contiguous industtial areas. The city finds it
impossible by reason of the financial burden
entailed to extend that trackage in accordance
with a long matured plan or to engage in its
operation.” (Ex. 211, ABL 20133; emphasis
added)

On July 14, 1925, the CRC Decision described the existing belt

line and the proposed extension:

“The route and termini of the proposed line of
railroad to be acquired and the extensions
thereof are as follows:

(A) Existing belt line:

Beginning at a point 188 feet, more or less,
eastetly of the intersection of the center line of
Clement avenue and Broadway; thence by a single
track along the center line of Clement avenue in a
westerly direction and crossing all intervening
streets to a point in Clement avenue at the
westerly line of Grant street, a distance of 6364.5
feet.

scanned by L

-12-



(B) Proposed extension:

Beginning at a point in the existing track on
Clement avenue neat Minturn street; thence by a
single track on an S curve over and along
private rights of way and intervening streets
southerly and westetly to Buena Vista avenue at
Hibbard street; thence westerly along the
northerly side of Buena Vista avenue to a point
thereon between Benton street and Bay street;
thence by a single or double track curving
northerly over private tights of way and
intervening streets and continuing in a northetly
direction to a proposed freight ferry slip on the
estuary of San Antonio; and also running from a
convenient point on said proposed line located
about 1000 feet southerly from said proposed
freight ferry slip, in a general westerly direction
over private rights of way and crossing all
intervening streets to the westerly side of
Webster street at or near the so-called
“segregation line,” and continuing westetly over
private rights of way and crossing all
intervening streets to the shore line of San
Francisco Bay, a distance of 14,600 feet, more or
less.” (Ex. 500, p. 3; emphasis added)3

The Hearing Examiner’s report and ICC Decision explained
that ABL applied to the ICC for a cettificate that the public convenience and
necessity requite the acquisition of the existing “line of railroad” and “the
construction of an extension of said line of railroad in a westerly and
northerly ditection to a proposed cat ferty slip at the foot of Morton Street (if
produced), with a further westetly extension to the shore line of San Francisco
Bay, a distance of 14,600 feet.” (Ex. 611, ABL 19802; Ex. 615, ABL 19876;
emphasis added)

In discussing the proposed extensions in conjunction with

3This page of Ex. 506 is attached at the end of this brief.
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~ other types of tracks, the ICC decision stated:

“To secure funds for the acquisition of the
existing line and for the construction of the
proposed extensions, with the necessary spur,
industtial, team, switching and side tracks, the
Belt Line proposes to issue the total amount of
common capital stock authorized by its charter,
namely $500,000, consisting of 5,000 shares of
the par value of $100 each.” (Ex. 615, ABL
19878)

In the hearings, the parties’ representatives mentioned the City’s
option but without substantive discussion of what the “buy back” right
included:

Alameda City Manager Hickok stated that it “would be
protected in the future by having the power to buy back the property.” (Ex.
604, ABL 19157) The City’s objectives included the “privilege of acquiring
the railroad back.” (Ex. 604, ABL 19157) “[W]e have the right at any time
upon a year’s notice of buying back the railroad and taking it over and
operating it as a municipality.” (Ex. 604, ABL 19177)

Mr. Angellotti for Western Pacific:

“They were insistent also that the city should

have the right to repurchase the road if in the
future it was found advisable by the people to
make the necessary investment, and they were

finally able to effect the arrangement ...” (Ex.
607, ABL 19682)

Mt. Foulds for Southern Pacific:

“And look at this contract. I want to say, they
talk about shrewdness here; this is very shrewdly
drawn. It provides that the city of Alameda may,
at any time, buy back this belt line and its

extensions, for the original cost...” (Ex. 609,
ABL 19727)

City’s Brief to the ICC:

“Moteover, the contract reserves to the city the
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right to repurchase the belt line and its extensions
if at any time in the future it should be deemed
advisable to do so.” (Ex. 620, ABL 20071; Ex.
210, ABL 20071)

The Railroad Commission report and the ICC Decision:

“The City reserves the right to purchase the
Belt Line’s railroad at any time upon paying
therefore the original cost, plus the cost of any
additional investments and extensions” (611,
ABL 19806; Ex. 615, ABL 19877; emphasis
added)

Mr. Matthews for the City:

“[I]t is provided that the City of Alameda shall
have the right to repurchase at any time to make
it certain that in the future that if at any time it
shall desire to get this service it shall have the
right to do so.” (Ex. 211, ABL 20134; emphasis
added)

The CRC and ICC approved ABL’s application. On January 16,
1926, the ICC concluded: “It is hetreby certified, that the present and future
public convenience aﬁd necessity require (a) the acquisition by the Alameda
Belt Line of the line of railroad and (b) the construction by it of the
extensions of said line of railroad in Alameda, County, Calif.....” (Ex. 615,

ABL 19880; emphasis added)
E. Post Approval Construction

Wortk began immediately. On December 4, 1928, an ATSF
engineer reported:

“The track in Clement Street which was
purchased from the City is 6251.65 feet long. ...

“During the honths of December 1926 and
January 1927, the line was extended from
Minturn Street west to the foot of Sherman
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Street, thence to the west line of Webster Street, a
total distance of 8030 feet.

“During the years 1925, 1926 and 1927 the carrier
constructed at its own expense tracks to serve the
Alaska Packers Association and Encinal
Terminals, a total of 22,700.6 feet.

“During the years 1927 and 1928 the Belt Line
constructed for classification and storage yard
31,453.7 feet of track; also a team track 431.8 feet
long.” (Ex. 70)

F. Operation of ABL 1925-1998

Over the years, ABL operated the railroad to provide switching
services for the two transcontinental railroads for loaded inbound and
outbound freight cars, rearranging and delivering them to different industries
exclusively within Alameda. (RT.79) Although in the late-1940s, ABL went
so far as to calculate a price under the Paragraph 3 Southern Pacific “buy in”
option [Ex. 529, 530}, Southern Pacific never exercised that option.

The industrial waterfront grew somewhat as hoped. (RT. 87)
But the 5000 actes of partially submerged land that the drafters hoped would
grow with industry never developed commercially because the U.S. Navy
assumed control over the entire west end of the island for the Alameda Naval
Air Station. (RT. 87, Ex. 602)

Also, over the years, ABL bought and sold real estate as needed.
(Ex. 548, 549) In addition to the City Franchise giving ABL the right to use
portions of City streets, alleys, highways and properties [Ex. 641], ABL
acquired both easements and fee interests in private land to extend the
rallroad. (Ex. 548, 549) By 1927, ABL acquired land for its railyard between
Sherman and Webster. (Ex. 665, ABL 01450-55) Ultimately, the main lead
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track entered the yard at Sherman, and there were 12 yard tracks that ABL’s
railroad used for switching cars. (RT. 170-171) The main line exited the yard
at Webster and extended west to the Navy. (RT. 172) In 1943, ABL acquired
an additional 6.894 acres for the railyard. . (Ex. 236A, p.5) In the 1970s, ABL
formally applied to the ICC and received permission to abandon the line west
of Webster which served the Navy. (Ex. 162, RT. 90)

By the 1990s, the northern wateffront had changed. Industrial
properties were being converted to residential and commercial uses. (RT. 113-
119) Industry was leaving Alameda eliminating the need for the belt line.
(RT. 101-107) As land was no longer needed, ABL sold 1t. (RT. 116-120) In
January 1998, ABL notified the City that it had ceased operations at its
railyard, and rails had been removed from Sherman Street. (Ex. 29, 228, 229,
RT. 108-109) Tracks were removed from the railyard by the middle of 1999.
(RT. 140-141)

The 22-actre former railyard was listed for sale. (Ex. 34, ABL
24777-78) ABL’s directors, including the City Manager, Mr. Flint,
unanimously consented to a sale. (Ex. 33) The only two customers left were
Pennzoil and Alameda Liquid Bulk Terminal which could be serviced on the
line’s eastern end or by truck. (Ex. 34, ABL 24778; RT. 11-113) By
November 1998, ABL’s railroad switched its last car and ceased operations.
(RT. 142)

In January 1999, ABL accepted an offer to purchase its former
railyard property from Sun Country Beltline LLC for $17.7 million. (Ex. 28)
Sun Country planned to build 200 residential units. (RT. 255) But by
November 1999, the City exercised its option: “The City Council.. . hereby
gives notice to Alameda Belt Line Corporation that it will on December 4,
2000, purchase the belt line railroad, including all extensions thereof.” (Ex.
16) Sun Country ultimately cancelled its deal in 2003 as a result of this
litigation. (RT. 257)
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The Exhibit 602 map (attached) depicts the real property ABL
continues to own. The parcel of land along Atlantic Avenue between Main
and Constitution (sheet 1 of 3) was that portion of the right of way subject to
abandonment proceedings in the 1970s. (Ex. 162) Just east of that parcel is
an intervening piece of property, between Webster and Constitution, sold by
ABL which now contains a Statbucks and Walgreens. (RT. 117-118) East of
Webster is the former railyard (the large gteen parcels on sheets 1 and 2),
which is divided into a 15.983 acre patcel on the south and a 6.894 acre parcel
acquired in 1943 to the north. (Ex. 602; Ex. 230A, p.5) There are three other
remaining parcels: at the intersections of Buena Vista and Sherman, Buena
Vista and Grand, and Grand and Eagle. (Ex. 602) All tracks have been
removed except for the tracks in Clement the City originally conveyed. (RT.

90, 205)
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STATEMENT OF THE CASE

Instead of acceding to the City’s option, ABL filed a Complaint
for Declaratory Relief; Injunctive Relief and Inverse Condemnation. (JA 1-25)
The City cross-complained for Anticipatory Breach of Contract, Specific
Performance, Constructive Trust and Declaratory Relief. (JA 30-38) The trial
court sustained ABL’s demurrer to the City’s specific performance claim [JA
39-40], and the City twice amended its cross-complaint to cure other defects.
(JA 41-58, See, Second Amended Cross-Complaint as opefative pleading)

In January 2002, ABL and the City filed cross-motions for
summary adjudication, each seeking to hold the Agreement, on its face,
determinative. (JA 74-94, 94-132) The trial court denied the City’s motion
and granted ABL’s, finding that the option was not sufficiently definite to be
enforceable under the statute of frauds. (JA 245-249) The court entered
judgment for ABL, and the City appealed. (JA 251-254)

In November 2003, this Court reversed on two points.
Alameda Belt Line v. City of Alameda (2003) 113 Cal. App.4th 15. (JA 255-267)

First, this Court decided that the parties, at the time of
contracting, did not need to own or definitively identify the land to be
included in the option to satisfy the statute of frauds. After-acquired property
could be included in a conveyance without violating the statute of frauds’

~desctiption requitement. Id. at 21-23.

Second, on the question of contractual certainty, this Court
ruled that extrinsic evidence must be considered to determine (1) what
constituted “extensions” within the meaning of the Agreement [“Only the
original property, or new lands or other property acquired to provide
‘extensions’ of the operations of the original railroad would seemingly be
covered by the option. If ABL acquired other property for nonrailroad

purposes, such property would not fall within the option...” I4. at 25], and (2)
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whether the right to acquire “the belt line railroad including all extensions
thereof” referred only to the tracks themselves or included the land
underneath and around them.” 14, at 24-25.

“[Wle see two steps in the interpretation of the
agreement entered into between the City and
ABL. First, extrinsic ot parole evidence may be
considered to ascertain the parties’ meaning of
the words ‘extensions thereof’ when they entered
into the contract. Second, guided by this
evidence, it could be determined with certainty
whether the real property in issue here is subject
to the repurchase option of the agreement. We
do not yet know what will be concluded, in light
of the extrinsic or parole evidence. We only rule
that the order granting summary judgment against
the City should be vacated, in order to allow fot
further proceedings consistent with the views
expressed in this opinion.” Id. at 25.

Trial commenced in April 2006.  As noted, much of the
extrinsic evidence was documentary and undisputed.

ABL called three witnesses. First, it called Phil Coppie, a
longtime employee/supetintendent of ABL’s railtoad, who described
operations from 1967 to 1998. (RT. 78-81; 76-249) Copple’s testimony that
the trial court found significant included this exchange on cross-examination

regarding “extensions’:

Q. And Mt. Copple, in rail patlance,
“extensions’” mean where new track 1s laid
by a railroad, correct?

I would say the extension of the track, yes.

Q.  And in your expetience and understanding
in yout 50 years in the railroad, that
extensions of track include those 13 tracks
you said in the railyard, correct?

A. If you would consider them extensions,
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yes.

Q. Well, you testified in deposition that you
considered the tracks in the railyard as
extensions, correct?

Yes.

Q.  And you are still of that opinion today,
correct?

Yes,

Q. So I think, if I recall correctly, that there
was the main track in the yard, correct?

Main lead into the yard, yes.

Q.  Okay. Main lead. Then there was 12
extension tracks in the railyard?

A, Twelve yard tracks, yes. (RT. 170-171)
This discussion continued later:

Q. Mt. Copple, I don’t believe I asked you in
terms of — that based upon your
knowledge and expetience with 50 years in.
the railroad industry, the term ‘extensions,’
also includes spur tracks, is that correct?

A. Yes.

And extensions, meaning your — based
upon your knowledge and experience, the
extensions means any place when new
railroad tracks were placed?

Where tracks are extended.

Q. Yes. Basically putting down new track,
correct?

A Yes. (RT.220)

ABL also called developer Michael Valley, who testified about
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the Sun Country deal [RT. 250-266], and former ABL employee, Joseph
Pattison, who testified about winding up the railroad in 1998. (RT. 356-373)
Finally, on the issue of option price if the City prevailed, ABL called Jennifer
Ziegler, CPA, who tallied ABL expenditutes over the years ($2,799,258.26)
and added interest from the expenditure date, totaling $28 million. (RT. 285-
286) She did not form an opinion of the option price under Paragraph 14
[RT. 349, noting that the financial reports called for in Paragraph 14, from
which the price was to be gleaned, did not exist. (RT. 276) This was
consistent with Copple’s testimony that ABL never filed with the City the
verified financials called for in Paragraph 14. (RT.. 126)

The City called four witnesses. First, Assistant City Engineer
Barrantes testified as the preparer of Exhibit 602 (see map attached) which
showed ABL’s remaining property. (RT. 388) The City called Paul Benoit, a
former city official, who testified that the City has been looking at transit
related improvements using the former belt line corridor. (RT. 423-424)

The City called Thomas Crowley, a railroad accounting expert.
(RT. 444-568) He was asked to calculate an option price under Paragraph 14.
(RT. 462) He did so using financials ABL filed with the ICC, since the reports
called fot in Paragraph 14 were never prepared. (RT. 479-481) His opinion
of the option price was $966,027. (RT. 505) Of particular note to the trial
court [JA 1465-1466] were Crowley’s statements about “extensions”:

“[TThe key point of an extension is the land and
fixed improvement provided and arranged for in
the original plan. The original plan is the key
to an extension. If you have, as part of the
approval process for building a road or buying
equipment, a plan to extend, you can get that at
any point in time in the past, you can get that
time approved [sic] and when it came time to
construct or purchase, you didn’t have to go back
for reapproval of the report.” (RT. 486; emphasts
added)
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The trial court also cited this testimony [JA 1465]:

“Q.  And the railyard in terms of extensions of
its -- I think we had testimony that there
was main track and 12 extension tracks
being part of the tailroad and extensions,
betterments, would it not?

A. Yes

[Objection]

Q. It would be classified as an additional
investment?

A. Yes. That would be either an extension or

addition betterment.” (RT. 488)

Finally, the City called its former planning director, Colette
Meunier, who testified about the planning hurdles a potential buyer would
have confronted to build 200 homes on the former railyard. (RT. 635-642)

Following trial, the court granted the City’s motion to add a
claim for specific performance to conform to proof at trial. (JA 1332) The
coutrt then issued a Statement of Intended Decision, finding the Agreement
enforceable and that the City is entitled to all ABL’s property for $966,027.
(JA 1335-1357) ABL objected to the Statement of Intended Decision [JA
1358-1371], the City responded [JA 1382-1395] and the Court conducted a
hearing. (RT. 10/2/2006, 1-42) On November 13, 2006, the court filed its
Statement of Decision. (JA 1457-1481)

The trial court entered Judgment on February 7, 2007 [JA 1483-
1487] but had to vacate that Judgment on February 28, 2007 with continuing
~ disputes over the form of the deed ABL would be required to provide. (JA
1526) Over ABL’s objection to a grant deed (only a quitclaim deed should be
required), the court filed a Judgment on April 23, 2007, granting specific
performance and requiring ABL to provide a grant deed to all remaining ABL

propetty in exchange for $966,027. (JA 1529-1533)
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The Judgment awarded the City everything ABL owned -- all
real property (fee and easements), improvements, tenements, fixtures,
apparatus, equipment, appliances, personal property, tangible and intangible,
trackage rights agreement, franchise agreements, licenses, leases, rents and
income, and other items. (JA 1532-1533)

On May 3, 2007, the City served Notice of Entry of Judgment.
(JA 1535-1601) On May 18, 2007, ABL filed 2 Notice of Intention to Move
for New Ttial. (JA 1669-1671) That motion was briefed [ABL: JA 1672-
1690; City: JA 1691-1702], atgued [RT. 7/2/2007, 1-6] and denied [JA 1704].

ABL appealed. (JA 1719)
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ISSUE PRESENTED FOR REVIEW

Although the trial involved a number of issues (such as the
validity of Crowley’s price calculation, etc.), this appeal is limited to the
dispositive issue involving what property or property interest the drafters
intended to include within the meaning of the Agreement’s option language
and the legal implications that flow therefrom.* The trial court avoided
substantive discussion of the Agreement’s words. But that is where the
analysis must begin, and therein lies the clearest error.

The goal of this litigation must be to determine the intent of the
parties to the 1924 Agreement and to enforce it. Pacific Gas & Elec. Co. ».
G.W. Thomas Drayage & Rz;ggz'ng Co.Inc. (1968) 69 Cal. 2d 33, 38. Because the
parties’ intent at the time of contracting is the key (Civ.Code § 1636), the
surrounding circumstances are often critical to an understanding. (Civ.Code
§1647)

First, in the years leading up to 1924, Alameda recognized that
if it wanted the industrial development the Port of Oakland enjoyed,
expansion of rail setvice on the waterfront was necessary. The industrial
developers pressed the City for rail expansion as a condition to development.
Second, the City was unable to finance this project and was in no position to
go beyond the original track it had laid 6 yeats eatlier. In order to realize the
area’s development potential, it needed to attract the entities more experienced
and financially capable of exploiting the possibilities. And third, the decision
to cede ownership of the limited rail the City had constructed would be
difficult and political. To hedge its bet and appease ctitics, the City needed the

ability to change its mind and unwind the deal whenever it wanted, upon

4 'The decision not to appeal Crowley’s methodology on the “price” is
not a concession that calculation was legally correct. Crowley used a 2005
enterptise value for ABL, the corporation, based on the remaining assets on
ABL’s balance sheet. (RT 555-556) His figure bore no relationship to the
cost of investments in the existing “belt line railroad including all extensions
thereof” as described hetein.
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reimbursing the venture for the costs incurred in the expansion.

The carefully drafted Agreement by these sophisticated parties
fit the bill. The City relieved itself of responsibility for the rails and turned
things over to a corporate venture comprised of two major railroads (with a
provision for the third to join). The new venture would reimburse the City’s
investment and retain ownership and operation. With the expanded rail
service, industries could expand their operations. But if the City ever changed

its mind, it could unwind the deal and repurchase the railroad.
A.  The Basic Interpretational Rules

A number of rules are applicable to help determine the meaning
and intent of people who have long since died.

The cardinal requirement is that, if it is possible to determine
the intention of the parties from within the “four corners” of the document,
then that intention controls. AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d
807, 821-22; Civ.Code §§ 1638, 1639.

Other applicable rules ate that the entire document is to be read
together, with each part helping to interpret the others, and doubts being
resolved in favor of an interpretation which gives meaning to all parts of the
document, rather than rendering some void or meaningless. Civ.Code §§
1641, 3541, Parks v. Gares (1921) 186 Cal. 151, 154.

Extrinsic evidence may also be important in determining the
intent of the contract’s drafters, as the Supreme Court explained in a
triumvirate of decisions authoted almost as a set by Chief Justice Traynor.
These cases explained how the parol evidence rule worked, when extrinsic

evidence should be admitted, how extrinsic evidence could be used, and how

~ °This seems all the more important in a case like this where the
evidence consists of undisputed documents (regulatory and cotporate recotds)
from eighty years ago.
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the trial court rulings dealing with extrinsic evidence should be reviewed on
appeal. Masterson v. Sine (1968) 68 Cal.3d 222; Pacific Gas & Elec. Co. v. G.W.
Thomas Drayage & Riggin Co. Inz, (1968) 69 Cal.2d 33; Delta Dynamizs, Inc. .
Arioto (1968) 69 Cal.2d 525.

“A rule that would limit the determination of the
meaning of a written instrument to its fout-
corners merely because it seems to the court to be
clear and unambiguous, would either deny the
relevance of the intention of the parties or
presuppose a degree of verbal precision and
stability that our language has not attained.”
Pacific Gas @& Ele. Co., 69 Cal.2d at 37.

Following this Court’s instruction that exttinsic evidence may
shed light on the meaning of “extensions” and whether the option included
just the tracks or also the land underneath them, the trial court admitted,
without objection, considerable extrinsic documentary evidence. That
evidence also informs the issue of whether the purpose of the option was

frustrated and the option should be deemed unenforceable.
B.  The Standard of Appellate Review

This case was tried on undisputed, written evidence, mostly
early 20th-century regulatory and corporate records. To appellate courts,
interpretation based on the document itself or on non-conflicting extrinsic
evidence is an issue of law decided, de novo.

“Where no competent extrinsic evidence has
been introduced, the interpretation is one of law,
and the appellate court will give the writing its
own independent interpretation....Where
competent extrinsic evidence has been introduced
but is not in conflict, the trial judge’s inferences
from it are not binding on the appellate court; as
in the ...situation [whete there is no extrinsic
evidence], the appellate court will make an
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independent determination of the meaning.
[Citations, including Parsons v. Bristol Dev. Co.,
(1965) 62 Cal.2d 861, 866.]” 1 Witkin, Summary
of California Law, Contracts {681 at 615 [9th Ed.
1987].

No deference is owed the trial court’s reading of old documents
which the appellate courts are equally competent to intetpret. De novo review
is warranted to enforce the bargain made and intended by the City and the two

railroads long ago.
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L
THE CITY BARGAINED FOR THE RIGHT TO REACQUIRE THE
TRACKS AND AN EASEMENT TO OPERATE A MUNICIPAL
' RAIL LINE.

A. The original plan of “extension” is limited to the line of railroad
described in the Agreement.

Paragraph 14 provides the City “the right at any time hereafter
to purchase said belt line railroad including all extensions thereof...” Both
sides agree that “said belt line railroad” is defined in the Agreement as the
City’s existing railroad in Clement that ABL was purchasing for $30,000. This
case therefore turns on what was meant by “extensions”; what did the City
have the right to putchase? Was it ABL, the corporation? Was it all of ABL’s
property? Ot something less?

The trial court concluded that all of ABL’s property falls within
the option, drawing no distinction between the corporation (ABL), the
railroad and rights it had purchased from the City, and other property it came
to own. Yet it is critical to undetstand that the Agreement did not equate the
“belt line railroad including extensions” with ABL itself.

In Paragraph 1, the “ALAMEDA BELT LINE” is defined as
the new corporation, and this definition is carried in capital letters throughout
the Agreement. Paragraph 1 provides the new corporation would acquire and
expand the “belt line railroad” with extensions as specifically set forth in sub
paragraphs a through c, “over, along and upon” the specified streets and
private rights of way. The Agreement makes clear ABL would own and
expand the “belt line railroad” — but they are not the same.

In turn, the Agreement at Paragraph 14 gives the City the
option to teputchase “said belt line railroad including all extensions thereof”
made by the “ALAMEDA BELT LINE.” If the drafters meant the option to

include the whole company or all the property it owned, they would have used
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"ALAMEDABELTLINE" or "al property of ALAMEDABELTLINE,"
rather than "said belt line railroad including dl extensionsthereof.” As
discussed below, the broad right to purchase the company and dl its property
iswhat the parties included in Southern Pacific'soption in Paragraph 3 — a
stark and intentional contrast to the limited option the City bargained for in
Paragraph 14.

As this Court noted in the first appeal, "[t]he language of the
option greatly narrows and definesthe property in issue, in so far asit limits
the City'sright to repurchase the original railroad and its 'extensions thereof."
113 Cal.App.4th at 25. The court recognized the question iswhat the parties
meant by "extensions" and that it would require consideration of extrinsic
evidence. 113 Cal.App.4th at 25.

The July 14, 1925 CRC Decision defined what the parties
understood by "extension." (See page attached to end of the Brief) It
explicitly limited the meaning of "extension" geographically to the physical

line of railroad:

"The route and termini of the proposed line of
railroad tobe acquired and the extensions
ther eof are as follows:

(A) Existing belt line:

Beginning at apoint 188 feet,more of less,
easterly of the intersection of the center line of
Clement avenue and Broadway.. .etc.

(B) Proposed extension:

Beginning at apointin the existing track on
Clement avenue near Minturn street; thence by a
single track on an Scurve over and along private
rights of way and intervening streets ... etc." (EX.
506, p. 3; emphasis added)
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